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“This sense of freedom sounds great, but it also causes anxiety because this unbridled
freedom hampers people’s safety.”* Rev. Geoffrey Angeles, when asked about his thoughts on
Manitoba’s reduced Covid-19 restrictions, expressed his desire to keep his parishioners safe,
even if it meant implementing more stringent restrictions than the government required. It
appears that Rev. Angeles, in this situation at least, believes that greater freedom means lesser
safety. Yet, it is freedom that has made our societies as safe as they are — the freest nations in the
world have ended mass poverty, extended average lifespans, and created greater prosperity, for
themselves and for others.? Around the world, personal freedom is positively correlated with
security, social capital, and personal health.® To Rev. Angeles, freedom and safety may be
opposed, but history demonstrates that this is untrue. The wellness of societies, including their
safety, is not hampered but improved when personal freedoms are present and protected.
Benjamin Franklin concluded that any society that would give up a little freedom to gain a little

safety deserves neither and will lose both.*

Thesis: Given that honoring freedom fosters the development of successful nations and given
that this conclusion is codified as law in Canada by The Canadian Charter of Rights and
Freedoms, this essay will argue that Covid-19 vaccine mandates, which limit the freedom to
make a decision about vaccination, cannot be demonstrably justified and result in dangerous

societal division.
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The Promise of Freedom

Soon after the Covid-19 pandemic began, over a year and a half ago, the world began
looking to scientists to provide a vaccine. For nervous societies in lockdown across the world, a
vaccine was the promise of freedom we put our hope in. While we cautiously anticipated a
vaccine, the fear of Covid-19 was intensified by poor estimates about the risk and
transmissibility of the virus.> On March 12, 2020, Canada’s Federal Health Minister reported that
30% to 70% of Canadians would likely acquire Covid-19.% Nineteen months later, less than 5%
of Canadians have contracted the virus.” Yet, these faulty estimates united Canadians in the
global goal of “flattening the curve” — and there was an unmistakable camaraderie as we

dutifully surrendered our freedom in the fight against Covid-19.8

Such “small sacrifices” of our freedom in the constantly extended lockdowns could
surely be made with the hope of a vaccine to inspire us. Toward the end of 2020, our hopes were
realized when four vaccines were authorized for emergency use in North America and promised
to be 100% effective at preventing serious outcomes.® By that time we knew that the risk of
Covid-19 is strongly positively correlated with age and other significant comorbidities, so those
who were older were first to receive a vaccine.® (In Canada, 93.4% of reported Covid deaths

have occurred in those over the age of sixty; the American CDC has reported that 94% of those
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who are reported to have died from Covid also suffered from an average of four comorbidities).!
As of October 29, 2021, over 90% of those over the age of sixty in Canada have been fully
vaccinated against Covid-19.12 And yet — and yet — a year and a half later, we continue to forfeit
more and more freedom as the actual threat of Covid becomes smaller and smaller. If the
vaccines are effective, as the Government of Canada claims they are, then the majority of those
most at risk are substantially protected and Covid-19 in Canada is no longer a significant threat.'®
And if the vaccines are not effective, the Government of Canada has lied. It is in this context that

governments across Canada have begun to implement vaccine mandates.

Vaccine mandates across Canada have been implemented and encouraged by various
authorities, including provincial and federal governments, creating a patchwork of mandates that
grant many rights and freedoms only to those who have been vaccinated. Provincial vaccine
mandates focus on limiting access to indoor theatres, restaurants, gyms, and other similar venues
to those who are fully vaccinated.** The Government of Canada has introduced a vaccine
mandate for all federal workers and for nearly all interprovincial and international travel.*®

Provincial health authorities have mandated vaccination for health care workers, and many
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universities across Canada have mandated vaccination for faculty, staff, and students.'® Manitoba
has extended vaccine mandates to limit private gatherings, weddings, funerals, and faith-based
gatherings.!” Because the freedom to participate in society is now accessed through vaccination,

the decision to be vaccinated is no longer a free decision.

To Such Reasonable Limits

Before suggesting that such decisions should be free, one must first understand that
freedom is the ability to act, think, or speak without coercion.*® Freedom does not exist apart
from reality — a person who is free to act, speak, or think will have to accept the natural
consequences for his actions, words, and thoughts. For example, the natural consequences for
acts of violence may be reciprocal acts, or perhaps hatred or slander. Occasionally, societies
replace natural consequences with artificial consequences. Fines, for example, help to create a
more tangible dissuasion for causing unnecessary risk to those sharing the highways. Where it
can be justified that an artificial limit is in the “interests of society,” and where the artificial
consequences are proportional to the risk the limit aims to mitigate, an artificial limit may be
placed on the freedom of citizens.® Where a limit on freedom is not justifiable, whether it is
violently enforced or not, such a limit is coercion.?’ Free citizens may act, think, and speak

without coercion, within the natural and justifiable artificial limits placed on that freedom.

As a nation, Canada has determined what limits may be placed on the freedom of its

citizens through the development of The Canadian Charter of Rights and Freedoms (The
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Charter), which outlines the basis of freedom in Canada, the process for establishing limits on

freedom, and what specific freedoms are protected.

“Whereas Canada is founded upon principles that recognize the supremacy of God and the rule
of law:
1 The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set
out in it subject only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.
2 Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;
(b) freedom of thought, belief, opinion and expression, including freedom of the
press and other media of communication;
(c) freedom of peaceful assembly; and

(d) freedom of association. "%

The Charter also recognizes many democratic rights, mobility rights, legal rights, equality rights,
and minority language educational rights. As set forth in Section 1, each of these rights and
freedoms are afforded to Canadians without limit, except where such a limit is demonstrably
justified. In Canada, artificial limits on freedom must be demonstrably justified and “the onus of

proof ... is on the person seeking to justify the limit, which is generally the government.”??
The Moral and Legal Obligation

Because vaccine mandates limit, at minimum, the freedom of peaceful assembly, they
may be analyzed with the Oakes test. To be upheld, governments would need to provide proof
that the legislative goal is “pressing and substantial,” that there is “proportionality between the
objective and the means used to achieve it,” that mandates are “rationally connected to the
objective,” and that mandates impair Charter freedoms “no more than is reasonably necessary to
accomplish the objective.”?® As discussed above, if vaccines are effective and the majority of

those most at risk are fully vaccinated, then Covid-19 no longer appears to be a pressing and

2l Government of Canada, “CONSTITUTION ACT, 1982,” accessed October 6, 2021, https://laws-
lois.justice.gc.ca/eng/const/page-12.html#docCont.

22 Government of Canada, “Reasonable limits.”

2 Government of Canada, “Reasonable limits.”



substantial threat. Although vaccine mandates may fail the first condition of the Oakes test, it is
useful to consider each of the conditions, to determine whether vaccine mandates might
otherwise be justified.

First, the most obvious natural consequence of not being vaccinated is an increased risk
of serious outcome from Covid-19, while the artificial consequences created by the patchwork of
vaccine mandates is near complete exclusion from society, as described above. To the person
who is not vaccinated, this is not a beneficial trade-off. VVaccine mandates significantly limit the
freedom to go to a gym, participate in a sport, meet with friends, and pursue an education — all
activities which contribute to overall wellbeing. And one gives up these freedoms to reduce a
risk that is already statistically negligible for those who are under sixty. As of October 22, 2021,
of those under sixty who have tested positive for Covid-19, 99.867% have lived (and of those
under twenty, more than 99.995%).2* Further, being fully vaccinated does not mean fully
protected. In fact, among those who have tested positive for Covid-19 since the beginning of the
vaccination campaign, about 1.25% of those who were fully vaccinated have died (as compared
to 1.07% of those who were not vaccinated).?® The artificial consequences created by vaccine
mandates do not seem to be proportional to the natural consequences, nor do they seem to benefit

the individual who chooses not to be vaccinated.

Second, it would be difficult to imagine that vaccine mandates could be justified as
having a clear benefit to society if the most significant benefit is to the individual who is not
vaccinated. Incidentally, there are also a couple of societal consequences which are said to result
from the decision not to be vaccinated; first, an increased risk to the stability of the healthcare
system and, second, an increased risk of spreading Covid-19.2 The first objective, then, is to use
vaccination to maintain health services that, arguably, have not been maintained for years; it was
not Covid-19 (nor unvaccinated people) that caused our healthcare system to be susceptible to a

strain, but years of chronic underfunding and poor management.?” The second objective is to use

% Government of Canada, “COVID-19 daily epidemiology update.”

% Government of Canada, “COVID-19 daily epidemiology update.”

% Manitoba, “Province Steps Up Preparedness;” British Columbia, “B.C. launches proof of
vaccination to stop spread of COVID-19.”
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vaccination to reduce transmission, something vaccination has not been proven to accomplish,
especially with the Delta variant.?® In neither case does it appear that vaccine mandates are
strongly rationally connected to the objective.

Finally, it appears that all objectives vaccine mandates apparently aim to accomplish may
be accomplished in other ways. One suggestion could be to employ a “focused protection”
strategy, a strategy endorsed by nearly 15,000 medical and public health scientists and nearly
45,000 medical practitioners worldwide.?® Such a strategy would see those most at risk from
Covid-19 most protected, and those at less risk encouraged to continue to pursue a well-balanced
life with minimal restrictions.®® A second strategy that could be employed in tandem with the
first could be to invest more resources in strengthening the healthcare system, both to serve the
immediate need and to serve the ongoing need for efficient medical care. A third strategy could
be to invest in developing and promoting treatments for Covid-19. Extensive and growing
scientific evidence suggests that early treatment of Covid-19 is possible, safe, and effective.3! It

union-tenative-collective-agreement-1.6202287; Theresa Boyle, “Surge in patients forces Ontario
hospitals to put beds in “‘unconventional spaces’,” Toronto Star (April 16, 2017),
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(October 5, 2021), https://www.nature.com/articles/d41586-021-02689-y; Centers for Disease Control
and Prevention, “Outbreak of SARS-CoV-2 Infections, Including COVID-19 Vaccine Breakthrough
Infections, Associated with Large Public Gatherings — Barnstable County, Massachusetts, July 2021,”
last modified August 6, 2021,
https://www.cdc.gov/mmwr/volumes/70/wr/mm7031e2.htm?s_cid=mm7031e2_w; S. V. Subramanian
and Akhil Kumar, “Increases in COVID-19 are unrelated to levels of vaccination across 68 countries and
2947 counties in the United States,” European Journal of Epidemiology (September 30, 2021),
https://rdcu.be/cAbBA4.

2% Great Barrington Declaration, “Signatures,” accessed October 26, 2021,
https://gbdeclaration.org/view-signatures/.

%0 Great Barrington Declaration, “Focused Protection,” last modified November 25, 2020,
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3 World Council For Health, “Early Covid-19 treatment guidelines: A practical approach to home-
based care for healthy families,” last modified October 2, 2021,
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home-based-care-for-healthy-families/; Front Line Covid-19 Critical Care Alliance, “Prevention and
Treatment Protocols for COVID-19,” accessed October 11, 2021, https://covid19criticalcare.com/covid-
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Treatment of SARS-CoV-2 (COVID-19) Infection,” The American Journal of Medicine 134, no. 1
(January 2021): 16-22, https://doi.org/10.1016/j.amjmed.2020.07.003. See also: Justus R. Hope, MD,
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appears that there are “less rights-impairing means of achieving the objective[s]” than vaccine
mandates, given that other strategies could likely accomplish the same objectives “in a real and

substantial manner.”32

To be clear, the freedom to be or not to be vaccinated is not an explicitly guaranteed
freedom in Canada, nor is discrimination based on vaccination status explicitly prohibited by
human rights codes.®® Further, “The Charter is not intended to govern relations between private
actors,” so vaccine mandates introduced by companies or universities are not prohibited by The
Charter.3* Still, The Justice Centre for Constitutional Freedoms maintains that vaccine mandates,
if applied without regard for personal risk factors, age, or prior infection, may violate Section 7
of The Charter, which guarantees the “right to life, liberty and security of the person and the
right not to be deprived thereof.”® What is certain is that it is the moral obligation of anyone
implementing a vaccine mandate to justify the limits it places on others’ freedom, and it is both
the moral and legal obligation for governments to demonstrably justify the limits governmental

vaccine mandates place on Charter freedoms.
Into The Future

Vaccine mandates were introduced as a temporary measure to stop Covid-19, but now
that it is becoming clear that Covid-19 may become endemic, it appears that the governments of
Canada are becoming comfortable with extending vaccine mandates far into the future. Just as

lockdowns were to be a short-term effort to flatten the curve, Prince Edward Island recently

2021, https://www.thedesertreview.com/opinion/columnists/indias-ivermectin-blackout---part-v-the-
secret-revealed/article_9a37d9a8-1fb2-11ec-a94b-47343582647b.html.

32 Government of Canada, “Section 1 — Reasonable limits.”

% The Manitoba Human Rights Commission, “Factsheet: COVID-19 and The Human Rights Code,”
accessed October 6, 2021, http://www.manitobahumanrights.ca/vl/education-
resources/resources/pubs/fact-sheets/covid19factsheet.pdf; Ontario Human Rights Commission, “OHRC
policy statement on COVID-19 vaccine mandates and proof of vaccine certificates,” last modified
September 22, 2021, http://www.ohrc.on.ca/en/news_centre/ohrc-policy-statement-covid-19-vaccine-
mandates-and-proof-vaccine-certificates.

% Government of Canada, “Section 32(1) — Application of the Charter,” last modified September 1,
2021, https://www . justice.gc.ca/eng/csj-sjc/rfc-dlc/cerf-cedl/check/art321.html; Julie Lowe and Samuel E
Trosow, “Surfing the Fourth Wave: Riding out a Charter Challenge to University and College
Vaccination Mandates,” CanLll Authors Program (August 2021), https://canlii.ca/t/tb1c.

% The Justice Centre for Constitutional Freedoms, “The Issue of Mandatory Vaccines,” last modified
August 13, 2021, https://www.jccf.ca/the-issue-of-mandatory-vaccines/; Government of Canada,
“CONSTITUTION ACT.”



introduced their “Vax-Pass” stating, “The Vax-Pass program will be time-limited and will lift
when the risk of outbreak is reduced.”®® Yet, the “risk of outbreak” may be with us for years, so
the end is far from being within sight.3” The Canadian government has embraced long-term
vaccine mandates with a new “pan-Canadian” vaccine passport.>® Manitoba’s Chief Provincial
Public Health Officer summarized, "If you are waiting until the proof of vaccine requirement

ends, you will be waiting for a long time."3®

Regardless of whether the courts find vaccine mandates to be demonstrably justified,
Canadians have a responsibility and the authority to decide for themselves whether long-term
vaccine mandates are desirable. To implement permanent vaccine mandates is to divide society
into classes based on vaccine status. In a cruel twist, this division is lauded in the media as a sort
of “peer pressure” or “mild coercion” to those who have not been vaccinated.*> CBC News
eagerly reported that Manitoba’s new vaccine mandates will “create a bit more of a divisive line
in communities,” and it is frequently suggested that those who are not vaccinated are driving the
pandemic, as if by some evil intent.** While it is difficult to know precisely what the

consequences of dividing our society and demonizing one group of people could be, it is not

% CTV News, “Our window to flatten the COVID-19 curve is narrow, says Dr. Theresa Tam,” last
modified March 16, 2020, https://www.ctvnews.ca/health/coronavirus/our-window-to-flatten-the-covid-
19-curve-is-narrow-says-dr-theresa-tam-1.4853951; CTV News Atlantic, “P.E.l. reports three new
COVID-19 cases Tuesday; will introduce vaccine passport on Oct. 5,” last modified September 21, 2021,
https://atlantic.ctvnews.ca/p-e-i-reports-three-new-covid-19-cases-tuesday-will-introduce-vaccine-
passport-on-oct-5-1.5594110.

37 Katherine S. Xue, “Coexisting with the Coronavirus,” The New Yorker (July 21, 2021),
https://www.newyorker.com/science/annals-of-medicine/coexisting-with-the-coronavirus.

* Government of Canada, “Canada moving forward with a proof of vaccination for international
travel,” last modified August 11, 2021, https://www.canada.ca/en/immigration-refugees-
citizenship/news/2021/08/canada-moving-forward-with-a-proof-of-vaccination-for-international-
travel.html.

% CBC News, “Manitoba rules target gatherings involving unvaccinated people, stores in area with
worst immunization rate,” last modified October 1, 2021,
https://www.cbhc.ca/news/canada/manitoba/manitoba-covid19-public-health-update-1.6196061.

%0 CBC News, “Manitoba's new pandemic orders target people who haven't heeded any other
restrictions,” last modified October 5, 2021, https://www.cbc.ca/news/canada/manitoba/manitoba-
pandemic-restrictions-1.6199473; Jason Horowitz, “Italy Puts in Force Tough New Law Requiring
Workers to Test or Vaccinate,” The New York Times (October 15, 2021),
https://www.nytimes.com/2021/10/15/world/europe/italy-vaccination-law-covid.html. Full quote:
“Western democracies...have struggled to balance public health needs with civil liberty concerns. For
many Western governments, that has resulted in refraining from national mandates while seeking other
ways to encourage, coax and even mildly coerce people to get vaccinated.”

*1 CBC News, “Manitoba's new pandemic orders.”
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difficult to observe examples of this being done in history and conclude that the consequences

could be extremely negative.

While vaccine mandates will be challenged in court, and the case will be difficult for
governments to defend, it is imperative that Canadians decide for themselves whether permanent,
divisive vaccine mandates will protect and shape the kind of society Canadians want to live in
and pass on. In Canada’s democratic system, it is individuals who determine the trajectory of the
nation; vaccine mandates can only continue if Canadians permit them to continue. We can settle
for a society that will continue to sacrifice more and more of its freedom in the fleeting pursuit of
a little more safety, or we can boldly nourish a society that treasures its freedom and creates

greater prosperity, security, and social capital — enough to thrive and enough to share.

“We have created a society where individual rights and freedoms, compassion and
diversity are core to our citizenship. But underlying that idea of Canada is the promise that we

all have a chance to build a better life for ourselves and our children. *? — Justin Trudeau, 2012

%2 Justin Trudeau, “Canadian middle class left out of the growth equation,” Toronto Star (October 30,
2012),
https://www.thestar.com/opinion/editorialopinion/2012/10/30/canadian_middle_class_left_out_of the_gr
owth_equation.html.
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