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Court File No.
C\/~20 - 00000030 - Coay:
ONTARIO

SUPERIOR COURT OF JUSTICE
BETWEEN:
/.t THE. CHURCH OF GOD OF AYLMER and HEINRICH HILDEBRANDT

Applicants

Respondents

APPLICATION UNDER rules 14.05(1), 14.05(3)(d), 14.05(3)(g), 14.05(3)(g.1), 16.04(1),
38 and 40 of the Rules of Civil Procedure, R.R.0. 1990, Reg. 194; sections 97 and 101
of the Courts of Justice Act, R.S.0. 1990, ¢. C.43; and sections 1, 2(a), 2(c), 2(d) and
24(1) of the Charter of Rights and Freedoms.

NOTICE OF APPLICATION
TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants. The
claim made by the applicants appears on the following pages.

THIS APPLICATION will come on for a hearing on a date to be fixed by the court.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in
the application or to be served with any documents in the application, you or an Ontario
fawyer acting for you must forthwith prepare a notice of appearance in Form 38A
prescribed by the Rules of Civil Procedure, serve it on the applicants’ lawyer or, where
the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of
service, in this court office, and you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of
appearance, serve a copy of the evidence on the applicants’ lawyer or, where the
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applicant does not have a lawyer, serve it on the applicant, and file it, with proof of
service, in this court office as soon as possible, but at least four days before the
hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN TO
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: May “ . 2020 I(gued by _.—7

i 4
Local regigtrar

Address of Court Office: 4 Wellington Street
St. Thomas ON N5R 2P2

TO: MINISTRY OF THE ATTORNEY GENERAL
Constitutional Law Branch
720 Bay Street, 4" Floor
Toronto, ON M5G 2K1

AND TO: AYLMER POLICE SERVICE
20 Beech St. E
Aylmer, ON N5H 3H8
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APPLICATION

The applicants make application for:

a)

b)

f)

g)

A declaration that Ontario Regulation 52/20: Order Under Subsection 7.0.2(4) of
the Emergency Management and Civil Protection Act (the "Regulation”) violates
the applicants’ freedom of peaceful assembly guaranteed by section 2(c) of the
Canadian Charter of Rights and Freedoms (the “Chartfer”), and that this

violation is not justified under section 1 of the Charter;

A declaration that the Regulation violates the applicants’ freedom of association
guaranteed by section 2(d) of the Charter, and that this violation is not justified

under section 1 of the Charfer;

A declaration that the Regulation violates the right to freedom of religion of the
applicants guaranteed by section 2(a) of the Charter, and that this violation is not

justified under section 1 of the Charter;

A declaration that the Regulation prohibiting gatherings of more than five (5)

people does not apply to people contained in closed vehicles;

A declaration that the Regulation does not prohibit gatherings where “physical
distancing” — keeping approximately two meters apart — is possible and adhered

to:

A declaration that the Aylmer Police Service has no legal authorization to ticket,
charge, arrest or otherwise prevent the Church of God or its parishioners from
conducting or participating in services in which people are sitting in their cars in

the parking lot;

An interim injunction estopping the respondent, Aylmer Police Service, from
enforcing or relying on the Regulation, such that it prohibits the applicants from
conducting “drive-in” religious services, until such time as this application can be

determined on its merits;
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h) An order permitting substituted service of this Notice of Application by e-mail to
attorneygeneral@ontario.ca and zhorvat@aylmerpolice.com, pursuant to Rule
16.04(1);

i) An order abridging the time for service of this application and allowing the

application to proceed on an expedited and urgent basis;
j) Their costs of this application on a substantial indemnity basis; and,

k) Such further and other relief as counsel may advise and this Honourable Court
may grant, including but not limited to further and other relief under section 24 of
the Charter and section 52 of the Constitution Act, 1982.

The grounds for the application are:
The Parties

2. The Church of God of Aylmer (the “Church”) is a not-for-profit non-denominational

religious organization, located in the Town of Aylmer, in the Province of Ontario.

3. Since its incorporation in 1992, the Church has been the spiritual home for a
congregation comprised mainly of small-town and rural parishioners, many of
whom come from a Mennonite background and speak Low German, now

numbering approximately 260 people.

4. The applicant Heinrich (Henry) Hildebrandt (“Hildebrandt’) is the pastor of the
Church, and has held that position since April of 1993.

5. The respondent, Ayimer Police Service (the “Police”) is a police force operating
pursuant to section 4(1) of the Police Services Act, RSO 1990, ¢ P.15 with
jurisdiction over the Town of Aylmer, Ontario, and is responsible for, inter alia,

the enforcement of regulations and orders pursuant to the Emergency
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Management and Civil Protection Act, R.S.0. 1990, C. E.9 (the “Act’) and

regulations thereunder.

6. The respondent, Ontario (Attorney General), is responsible for the imposition of

the various orders and regulations which are the subject of this application.

Factual Background: The Orders

7. On or about March 17, 2020, the Ontario cabinet, by way of an Order in Council,
declared a state of emergency as a result of the outbreak of a communicable
disease, namely Covid-19, triggering the application of the Act. The stated goal
of these measures was to ensure that hospitals would not be overwhelmed by a
sudden increase in patients requiring care, and that the best way to do that was

to ‘flatten the curve’ and slow the spread of the virus.

8. Section 7.0.2 bf the Act sets forth the purpose and limitations of the emergency
legislation as follows: '

Purpose

7.0.2 (1) The purpose of making orders under this section is to promote
the public good by protecting the health, safety and welfare of the people
of Ontario in times of declared emergencies in a manner that is subject to
the Canadian Charter of Rights and Freedoms.

Criteria for emergency orders

(2) During a declared emergency, the Lieutenant Governor in Council may
make orders that the Lieutenant Governor in Council believes are
necessary and essential in the circumstances to prevent, reduce or
mitigate serious harm to persons or substantial damage to property, if in
the opinion of the Lieutenant Governor in Council it is reasonable to
believe that,

(a) the harm or damage will be alleviated by an order; and

(b) making an order is a reasonable alternative to other measures that
might be taken to address the emergency.

Limitations on emergency order
(3) Orders made under this section are subject to the following limitations:
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1. The actions authorized by an order shall be exercised in a manner
which, consistent with the objectives of the order, limits their
intrusiveness.

2. An order shall only apply to the areas of the Province where it is
necessary.

3. Subject to section 7.0.8, an order shall be effective only for as long
as is necessary.

9. On or about March 18, 2020, by further Order in Council, the government
decreed that gatherings of people numbering greater than fifty (50) were
prohibited, including parades, events and communal services within places of

worship, until further notice.

10.0n or about March 28, 2020, by further Order in Council (Ontario Regulation
52/20), the government replaced this earlier regulation and ordered that “no
person shall attend a gathering of more than five people for the purposes of
conducting religious services, rites or ceremonies.” The Regulation is applicable
across the entire province of Ontario, regardless of the presence or absence of
Covid-19. As of May 6, there are no current reported cases of Covid-19 in

Ayimer, Ontario.

11.The Regulation provides as follows:

Prohibition
(1) Subject to subsection (3), no person shall attend,

(a) an organized public event of more than five people, including a
parade;

(b) a social gathering of more than five people; or

(c) a gathering of more than five people for the purposes of conducting
religious services, rites or ceremonies.

(2) For greater certainty, subsection (1) applies to an event or gathering
even if it is held at a private dwelling.

(3) Subsection (1) does not apply to the following:

1. A gathering of members of a single household.
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2. A gathering for the purposes of a funeral service that is attended by
not more than 10 persons.

12. Additionally, by Order in Council on March 24, 2020, (Ontario Regulation 82/20)

|?l

the govenment ordered the closing of “non-essential” businesses and
institutions, including churches and other faith settings. Essential services, such
as grocery stores, pharmacies, public transit, manufacturing facilities and supply
chain companies remained open and operational, and were not subject to

limitations as to the number of individuals who could be present at one time.

13.By way of a news release from the Office of the Premier, dated March 28, 2020,
Ontarians were advised that, based on the best advice of Ontario’s Chief Medical
Officer of Health, the Ontario government would prohibit organized public events
and social gatherings of more than five people, effective immediately. The
Premier stated that the government would do “everything in our power to stop

this virus in its tracks.”

14.0n March 30, the emergency declaration was extended by Order in Council to
April 14. On April 14, the Ontario Legislature voted to continue the state of
emergency for another 28 days, to May 12, 2020, with a revocation date for the

Regulation and all other emergency orders set for May 6, 2020.

15. Aithough most hospitals in the province have been operating well below capacity
as a result of restricting non-essential healthcare access, the government
appeared to pivot the goal of the lockdown from ensuring hospital capacity to
avoiding any exposure to the virus, and preventing every death. As Ford stated
in his April 3 briefing, “What is the cost of a life? Is a life worth a picnic in the
park? Is the life worth going to the beach? Is a life worth a few cold ones with
your buddies in the basement? The answer is no. None of those things are worth

a life.”
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16.0n or about May 5, 2020, the Ford Cabinet further extended of the above-noted
orders until May 19, 2020.

17.0Ontario has declined to provide a fixed timeline for the removal of these
restrictions, stating in a report released April 27, 2020, that any end to the
lockdown is predicated on achieving certain health goals, many of which are
vague, arbitrary and dependent on factors that may only be achieved through the
diligence of provincial authorities, such as increasing testing and the provision of

personal protective equipment for healthcare workers.

18.0Ontario has further advised that any loosening of restrictions may be rescinded,
and further lockdowns imposed, according to undisclosed factors and arbitrary

measures.

19. Accordingly, the “lockdown” and restrictions on the fundamental freedoms of the
applicants and all Ontarians has continued unabated for approximately eight (8)
weeks, with no fixed end in sight, and no clear benchmark by which the
applicants and other citizens can anticipate an end to the infringement of their
liberties. This is in contrast with the plans and established schedules of other

provinces and many states in the U.S.

Factual Background: The Services

20.The Church of God in Aylmer serves the largely rural, Mennonite population that
surrounds the town of Aylmer. Given the demographics of his parishioners, and
the fundamental importance to his congregation of communal worship, Pastor
Hildebrandt endeavoured to find ways to bring his congregants together, while
maintaining their safety and that of the general public through undertaking

physical distancing measures.

21.0n Sunday, April 12, 2020, which was the Christian holy celebration of Easter,

and by then nearly a month into the lockdown, Hildebrandt held a “drive-in”
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service at the Church. Other churches across the country had been doing
similarly, and it appeared to be an effective solution. Police attended and
confirmed that this was an appropriate and innovative way to hold church, and

that it did not violate any orders.

22.With the blessing of police, the encouragement of his congregation, and having
conducted a successful and safe service, Hildebrandt decided to continue with
the drive-in services. A second service was held on April 19, which was also
attended by the Police, who again expressed that they were satisfied with the
conduct of the service and the safety of both the congregants and the general
public. A follow-up call from a constable that Sunday afternoon confirmed no

violations were observed by the officers present.

23.Hildebrandt and his worship team prepared signage instructing congregants to
remain in their vehicles with the windows rolled up, and not to leave their cars or
enter the church building for any reason. A platform was built overlooking the
parking lot, with markings to show where up to five different members of the
worship team would stand — each 2 metres apart. The Church set up an FM low-
frequency broadcast system to deliver the service to the car radios of each

attendee.

24 Shortly after the second service, a Facebook post circulated for a short time
before being deleted. In the post, a photo of the Church’s parking lot the previous
Sunday, showing numerous cars, left the misleading impression that the Church
building was open and the congregants were gathering inside. This was not the
case. As a result of that Facebook post, approximately 15 people contacted the

Police to lodge complaints against the Church.

25.Rather than assure the callers that the Church and Hildebrandt were not
breaking any laws, and were not in fact “gathering” as prohibited under the

Regulation since they never left their personal vehicles, the Police advised
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Hildebrandt that he must not proceed with a further service, or that he and his
parishioners would face fines or other penalties. Tickets for individuals are
typically in the amount of $880, but according to section 7.0.11 of the Act,
penalties of up to $100,000 and a year in jail, or even higher amounts for a

corporation, may be ordered on conviction when proceeding by summons.

26.A statement released publicly on April 24, 2020, by Aylmer Police Chief Zvonko
Horvat, advised that, after consuitation with county prosecutors, “it has been
determined that this gathering is in violation of the EMCPA and that those
attending could be subject to facing charges for failing to comply with an order
during a declared emergency.” The Chief went on to state, “We would like to
assure our residents that this is an active investigation and we will be monitoring
all faith based groups in our community to ensure that these Emergency Orders
are being followed. Those who do not adhere to these orders will result in the

Aylmer Police taking enforcement action.”

27.In various comments to the media, Chief Horvat reiterated the threat of fines if
the Church held another drive-in service, despite the fact that the Police had

previously permitted two such services.

28.In a statement of his own posted to the Church website on April 25, Hildebrandt
lamented being forced to choose between Christian deference to authorities and
the exercise by his congregants of their freedom of peaceful assembly and
religion. Efforts to resolve the matter through discussion with the Police Chief
and the local Member of Provincial Parliament, as well as a legal demand letter,
proved unsuccessful. The Church offered to hire off-duty officers from the Aylmer
Police Service to ensure compliance with the law, however this offer was

rejected.

29.In his statement, Hildebrandt stated, “Liguor stores are considered essential and

their parking lots are not under any scrutiny. Liquor is essential, but God is not?
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Drive-thru establishments are under no threat of closure and their parking lots
are regularly filled with customers looking to have a chat with their friends. We

are not asking for special treatment or privileges, equality would be satisfactory.”

30.A battle of statements in the media ensued between the Police Chief and the

31

Pastor, but the matter was not resolved. Hildebrandt announced that the Church
would hold a third service on April 26, under threat of penalty. He condemned
any show of force or resistance to police, stating “Christians are peaceful people
and have always sought the opportunity for peaceful assembly, as guaranteed in

the Canadian Charter of Rights and Freedoms.”

.The service proceeded without incident on April 26, and all congregants

remained in their vehicles, with windows rolled up. Police attended on the
property without a warrant, and videotaped all of the parishioners and their
vehicles during the Sunday service. The Police advised that no tickets would be
issued at the service, but the results of their investigation would be presented to

a Crown Attorney to determine whether charges would be laid.

32.0n or about April 29, the Police provided a statement advising that they had

consuited with the local Crown Attorney and Regional Director following their

review of the evidence. The statement continued:

Independent of the consultation, Aylmer Police Service has
determined that they have reasonable and probable grounds to lay
the charge. However, Aylmer Police Service has decided to use the
incident on the 26th of April 2020 as an educational tool for the
“Church of God” organizers and parishioners so they have a clear
understanding that the gathering is in violation of the Emergency
Order enacted to prevent the spread of COVID-19 global pandemic.
With this decision and education, we anticipate that the “Church of
God” organizers and parishioners will respect the Emergency Order
in place to minimize the risk to their parishioners and community.
This decision is yet another example where Aylmer Police are
taking the measured and educational vs. retributive approach in
achieving compliance with Emergency Orders put in place by our
Provincial leaders. Aylmer Police will continue to respond to
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complaints of Emergency Order breaches and take appropriate
action based on the evidence collected.

33.0n April 30, 2020, Hildebrandt issued a press release on behalf of the Church,
media interest having grown significantly in light of the public dispute. In it, he
expressed gratitude to the police for their forbearance, and noted that this
provided the Premier and his Cabinet the opportunity to clarify their guidance
surrounding “drive-in” services, as many other jurisdictions across Canada and
the United States were doing, including Alberta, Saskatchewan, Manitoba, and
New Brunswick, California, Mississippi, Kentucky, Tennessee, Ohio, Kansas,

Florida, and others.

34.0n May 3, 2020, the Church held a fourth drive-in service, with Pastor
Hildebrandt announcing that theirs was the safest parking lot in the entire town.

Police monitored from off-site, but did not lay any charges.

35.A statement issued by the Police Chief later on May 3 confirmed that the matter

remained subject to an ongoing police investigation.

The Requlation Violates the Charter

36.The very purpose and effect of the Regulation is to prevent the peaceful
assembly and association of citizens, rights which are guaranteed under sections
2(c) and 2(d) of the Charter. Section 2(c) protects the physical gathering together

of people from unlawful restriction by government.

37.By expressly prohibiting religious services, and effectively declaring churches
and other faith-based organizations as “non-essential’, the Regulation further
violates the freedom of religion of Hildebrandt and the members of the Church,

as guaranteed under section 2(a) of the Charter.
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38.The Supreme Court of Canada has referred collectively to the section 2 freedoms
as protecting rights fundamental to Canada’s liberal democratic society. The
fundamental importance of these freedoms requires that any attempt to restrict

them must be subject to the most exacting scrutiny.

39. The Act expressly limits its own purpose, namely to promote the public good by
protecting the health, safety and welfare of the people of Ontario in @ manner that

is subject to the Canadian Charter of Rights and Freedoms:

7.0.2 (1) The purpose of making orders under this section is to promote
the public good by protecting the health, safety and welfare of the people
of Ontario in times of declared emergencies in a manner that is subject to
the Canadian Charter of Rights and Freedoms.

40, Pursuant to its own limiting provisions, orders made pursuant to the Act are
required to apply only to the areas of the Province where they are necessary,

and to be effective only for as long as is necessary.

41.0Ontario has imposed measures on her citizens which clearly violate their
fundamental freedoms in a manner which does not minimally impair those
freedoms and is not rationally connected to the purpose of the law. The
regulation is overly broad geographically, in duration, and in the oppressive
scope which prevents citizens from exercising their fundamental freedoms in a

manner having no adverse impact on public health whatsoever.

42 .Ontario has failed to balance its statutory objectives against the Charter rights to

freedom of peaceful assembly and religion.

43.The Aylmer Police Force has failed to heed the clear limitation contained in the
Act in section 7.0.2(3), namely that actions authorized by an order shall be
exercised in a manner which, consistent with the objectives of the order, limits

their intrusiveness.
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44.The restriction on drive-in services or other gatherings where physical distancing
can be reasonably accommodated, whether impliedly captured in the Regulation
as promulgated by Ontario, or whether improperly enforced by the Police, is not
a minimal or reasonable impairment of the fundamental freedoms guaranteed
under the Charter.

Urgency

45.0ntario has had ample time to clarify its Order to ensure that it is not overly
broad, and that it does not arbitrarily target religious groups or irrationally
penalize law-abiding citizens, but it has failed to do so, necessitating application

to this Honorabie Court.

46.This application is urgent. Unprecedented power is being exercised by the
government of Ontario over the citizens of this province, in direct violation of their
guaranteed freedoms under the Charter. Threats of onerous fines and jail time
remain a pressing and substantial concern for law-abiding citizens seeking to
exercise their freedoms, while at the same time adhering to the spirit and intent
of the legislation. Urgent clarity is required, and the oversight of this Honourable

Court is respectfully requested on an expedited basis.

47. Unless the application can be granted in an expedited manner, an interim
injunction should issue against the Police, restraining enforcement measures
against the applicants for conducting “drive-in” religious services, until such time

as this application can be determined on the merits for the following reasons:
a) There are serious issues to be determined in this application;
b) Irreparable harm will occur if an interim injunction is not ordered; and

¢) The balance of convenience favours issuing an interim injunction until

such time as the application can be heard.
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Provisions Engaged

48.Emergency Management and Civil Protection Act, R.8.0. 1890, c.E.9, sections
7.0.2 and 7.0.11,

49.Ontario Regulation 52/20: Order Under Subsection 7.0.2(4) of the Emergency

Management and Civil Protection Act;

50.Ontario Regulation 82/20: Order Under Subsection 7.0.2(4) of the Emergency

Management and Civil Protection Act;
51. Police Services Act, R.S.0. 1990, c. P.15, section 4(1);
52. Canadian Charter of Rights and Freedoms, sections 1, 2(a), 2(c), 2(d) and 24(1),
53. Constitution Act, 1982, section 52(1),

54, Rules of Civil Procedure, R.R.O. 1990, Reg. 194, including Rules 14.05(1),
14.05(3)(d), 14.05(3)(g), 14.05(3)(g.1), 16.04(1), 38 and 40;

55. Courts of Justice Act, R.8.0. 1990 c. C.43, sections 97 and 101,

56. Such further and other grounds as counsel may advise and this Honourable

Court will permit.

57.The following documentary evidence will be used at the hearing of the

application:

a) Affidavit of Pastor Henry Hildebrandt, to be swomn, and the exhibits

thereto;

b) Such further and other material as counsel may advise and this

Honourable Court may permit.
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