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of street preachers sharing religious message throughout history, going as far back as 

antiquity.39

37. Mr. Malayko is part of this centuries-old tradition of soapbox oratory and street preaching.

Street preachers, along with the town crier, are perhaps the most iconic examples of this

method of expression. While both these methods have become increasingly uncommon with

modern technology and online resources, the importance of protecting these methods of

expression remains the same.

38. As the Supreme Court of Canada has found:

Unquestionably, the dissemination of an idea is most effective when there are a 
large number of listeners; the economic and social structure of our society is such 
that the largest number of individuals, or potential listeners, is often to be found in 
places that are state property. One thinks immediately of parks or public roads 
which, by their very nature, are suitable locations for a person wishing to 
communicate an idea. 40

39. Indeed "streets are clearly areas of public, as opposed to private, concourse, where expression

of many varieties has long been accepted."41 The Supreme court has further importantly

found:

Streets provide means of passing and accessing adjoining buildings. They also serve 
as venues of public communication. However one defines their function, emitting 
noise produced by sound equipment onto public streets seems not in itself to 
interfere with it.42 

Actual Function 

40. Mr. Malayko was ticketed in response to speaking on the corner of Whyte Avenue and 104th

Street, with its extra wide brick sidewalks, in the heart of Old Strathcona. Old Strathcona is

described on a City of Edmonton website as:

39 Stuart Blythe, "Open-Air Preaching: A Long And Diverse Tradition" (2018) Perichoresis, Vol 16, Issue 1,

pp. 61-80 at p 64. (TAB 33) 

4
° Committee for the Commonwealth at para 11. [Emphasis added] (TAB 5) 

41 Montreal (City) v 2952-1366 Quebec Inc, 2005 SCC 62 at para 81 [Montreal (City)]. (TAB 11)

42 Montreal (City) at para 67. [Emphasis added] (TAB 11) 
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Anchored by the funky, bohemian spirit of Whyte Avenue ... [t]he city's celebrated arts and 

cultural community makes its home here, as does a plethora of unique local boutiques, one­

of-a-kind art galleries and music shops, and trendy restaurants and cafes . ... socialize on a 

summer patio and enjoy world-class festivals, entertainment, and live music.43

41. This location is ideal for unofficial pubic speaking such as street preaching because places 

like Old Strathcona are especially compatible with the type of expressive activity Mr. Malayko 

engages in and are likely to maximize the number of people that will hear Mr. Malayko's 

message. The occurrence of this type of expressive activity in this type of location furthers the 

values underlying freedom of expression.

42. The corner of Whyte and 104th is frequented by numerous buskers who express 

themselves through various methods. It is a not a quiet residential street; it is a popular urban 

street where the public gathers to shop, socialize and enjoy cultural activities. Further, Mr. 

Malayko was issued the ticket for allegedly disturbing the peace of another at 6:40 PM on a 

lively, sunny Friday evening in June.

Conclusion 

43. The Supreme Court of Canada has stated that the public square and the speakers' corner have

by tradition become places of protected expression.44 It is trite law that a street corner such as

the corner of Whyte A venue and 104th Street is a location that receives the highest degree of

constitutional protection. Mr. Malayko's expression is not excluded from Charter protection

by virtue of its location or method.

44. The third and final branch of the test is to determine whether the purpose or effect of the

government action is to limit freedom of expression. In this case, both the purpose and effect

of the Ticket is to limit Mr. Malayko' s expressive activity. As will be shown at trial, when the

Constables issued the ticket to Mr. Malayko, they did so with the purpose of penalizing and

deterring Mr. Malayko' s street preaching. The effect of the ticket is the same: Mr. Malayko is

fined for his expression and deterred from engaging in it again, knowing that he may be further

43 City of Edmonton Website: Old Strathcona & Whyte Avenue/ Explore Edmonton, 

https:/ /exploreedmonton.com/attractions-and-experiences/old-strathcona-whyte-avenue (TAB 

31} 
44 Montreal (City) at para 61. (TAB 11) 
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penalized. As in Ross v New Brunswick, the purpose of the Ticket is to restrict Mr. 

Malayko's expressive activities and therefore violates section 2(b) of the Charter.45

FREEDOM OF RELIGION 

45. As the Supreme Court of Canada found in the seminal case of R v Big M Drug Mart Ltd46
:

The essence of the concept of freedom of religion is the right to entertain such 
religious beliefs as a person chooses, the right to declare religious beliefs openly 

and without fear of hindrance or reprisal, and the right to manifest religious 
belief by worship and practice or by teaching and dissemination.47

46. An infringement of section 2(a) of the Charter will be made out where a claimant has a

sincerely-held religious belief that has a nexus with religion and where the impugned

government action interferes with the claimant's ability to act in accordance with his or her

religious beliefs in a manner that is more than trivial or insubstantial.48 

47. As Mr. Malayko will testify, he is a Protestant Christian who believes in and attempts to act

in accordance with the tenets of the Bible. He manifests his religious beliefs in various ways,

including, but not limited to, praying, refraining from behaviour and activities he regards as

sinful, engaging in worship and communicating to others about his beliefs through

conversation, teaching and preaching, including openly in public spaces.

48. Mr. Malayko sincerely believes in the general need for and benefit of sharing his religious

message, the Gospel or "good news" of Jesus Christ, to all those he can.49 He believes it is an

act of love to his community to tell them about what he believes is the eternal hope that only

Jesus provides and about what he believes is the truth of the reality of the afterlife. He also

believes Jesus has called him to do this specifically through street preaching. There is a direct

nexus between Mr. Malayko's street preaching and his religious beliefs.

45 Ross at para 62. (TAB 28) 
46 [1985] 1 SCR 295. (TAB 13) 
47 R v Big M Drug Mart Ltd, [1985] 1 SCR 295, [1985] 1 RCS 295 at para 94 [Big M Drug Mart]. 

(TAB 13) [Emphasis added] 
48 Alberta v Hutterian Brethren of Wilson Colony, 2009 sec 37 at para 32. (TAB 1)
49 The Bible, Matthew 28:18-20 (English Standard Version). (TAB 34) 



14 

49. The Ticket interferes with Mr. Malayko's freedom of religion in a manner that is more than

trivial or insubstantial because it penalizes him for manifesting his religious beliefs through

preaching to residents of Edmonton about the good news of Jesus Christ. Mr. Malayko's

religious expression is justified by section 2(a) of the Charter and he therefore ought to be

acquitted. 50 

50. There is then no need for this Court to address whether the Ticket is justified under section 1

of the Charter. However, should this Court find that a section 1 analysis is necessary, Mr.

Malayko submits the City is unable to meet its burden to show that the ticket is a justified

limitation of his Charter rights.

SECTION 1 JUSTIFICATION ANALYSIS 

51. As the Saskatchewan Provincial Court stated in R v Whatcott, 2014 SKPC 215:

Once there is an infringement of s. 2(b ), the question becomes whether the infringement is 

reasonable and demonstrably justified in a free and democratic society, pursuant to s. 1 of 

the Charter. The case R v Oakes, [1986] 1 SCR 103, provides the framework for this 

question. The first requirement is that the objective is sufficiently important to warrant a 

limit of a Charter right. The second requirement is that the means used to reach that 

objective are reasonable and demonstrably justified. This will require ensuring that the 

measures are rationally connected, that they are minimally impairing, and that they are 

proportional to the effect of the limit of the Charter right. 51

52. The onus of proof rests on the party seeking to invoke section 1 of the Charter. Here, that is 

the Crown. 52

53. As discussed above, the purpose of the Ticket is to penalize and deter Mr. Malayko's street 

preaching. Mr. Malayko submits that, like in R v Whatcott, 2011 ABPC 336, preventing Mr. 

Malayko from peacefully street preaching through moderate amplification on a Friday evening

50 R v Whatcott, 2014 SKPC 215 at para 85. (TAB 27) 
51 R v Whatcott, 2014 SKPC 215 at para 66. (TAB 27) See also Canadian Broadcasting

Corporation at para 64. (TAB 3) 
52 R v Whatcott, 2011 ABPC 336 at para 26. (TAB 26) 
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in June at the corner of Whyte Avenue and 104th Street is not a pressing and substantial 

objective. As such, there is no need to consider whether the ticket is proportionate.53

54. However, should this Court determine the objective of the Ticket is pressing and substantial, 

Mr. Malayko submits the Ticket is a disproportionate response. Issuing a bylaw ticket in the 

amount of $250 was not required to objectively prevent people from being disturbed or to 

maintain the ability of residents to access and benefit from the public spaces in and around the 

corner of Whyte Avenue and 104th Street.54 

55. The ticketing of street preaching that is not objectively louder than musical street performers 

or the noise generated by vehicle traffic such as city buses is not rationally connected to the 

prevention of noise that reasonably disturbs the peace of others. The Ticket is also not 

minimally impairing, as it completely prevents Mr. Malayko, through penalization, from 

effectively communicating his message to the public at the corner of Whyte Avenue and 104th 

Street in the early evening hours. Finally, the deleterious impact of the Ticket is 

disproportionate to any benefit gained. The severe restriction of Mr. Malayko' s Charter rights 

to free expression and the free exercise of his religion far outweighs any lack of mere 

annoyance experienced by shop owners, consumers or pedestrians in the area.

56. To summarize, Mr. Malayko submits that the Ontario Court of Appeal's findings in Bracken, 

which was a case involving a person issued a trespass notice for peacefully expressing himself 

in a public park, are dispositive. The Court stated that case was:

... an instance of a single person, standing on a sidewalk at the edge of a public, semi­

commercial plaza within a park, holding a sign displaying a political message. Political 

messages are always provocative. They imply that others are wrong, perhaps through 

ignorance, mistake, negligence or even moral failure. They frequently risk offending those 

with contrary views. But in a free society, individuals are permitted to use open public 

spaces to address the people assembled there -- to challenge each other and to call 

government to account. The idea that the parks are somehow different -- that they are 

categorically a "safe space" where people are to be protected from exposure to political 

messages -- is antithetical to a free and democratic society and would set a dangerous 

precedent. Again, this does not mean that there cannot be any limitation on expression in 

53 R v Whatcott, 2011 ABPC 336 at para 28. (TAB 26) 
54 R v Whatcott, 2014 SKPC 215 at para 68 (TAB 27); R v Whatcott, 2011 ABPC 336 at para 28.

(TAB 26) 
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1) The prejudice caused by the abuse in question will be manifest, perpetuated or

aggravated through the conduct of the trial, or by its outcome; and

2) No other remedy is reasonably capable of removing that prejudice.

These guidelines are to apply equally with respect to prejudice to the accused or to the 

integrity of the judicial system. 65 The presence of either one of the criteria justifies the 

exercise of discretion in favour of a stay.66

63. In R v Pringle67
, this Court held that an appropriate remedy for a Charter section 9 violation

includes a stay even if there is no nexus or temporal connection between the breach and the

evidence that ultimately would lead to conviction. 68

64. In R v Herter69
, this Court stayed the proceedings of an accused based on his Charter section

9 rights having been breached. 70 Likewise, the Supreme Court of Canada has stayed

proceedings against an accused due to a breach of their Charter section 7 and 11 rights. 71

65. Mr. Malayko's Charter section 2(b) and 2(a) rights were violated without justification. It is

respectfully submitted that a stay of proceedings is an appropriate remedy in this case.72 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 28 th day of February 2020: 

65 O'Connor at para 75. (TAB 23} 
66 R v Carosella, [1997] 1 SCR 80 at para 56. (TAB 14} 
67 2003 ABPC 7 [Pringle]. (TAB 24} 
68 Pringle at para 95. (TAB 24} 
69 [2006] AJ No 1058, 2006 ABPC 221 [Herter]. (TAB 19} 
70 Herter at para 45. (TAB 19} 
71 See R v Demers, [2004] 2 SCR 489, 2004 sec 46 at para 108 (TAB 15) and R v Carosella, [1997] 

1 SCR 80 at para 56. (TAB 14} 

72 R v Whatcott, 2011 ABPC 336. (TAB 26} 
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