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Whitmore J.A.  

I. INTRODUCTION  

[1] This appeal concerns the costs awarded in the Court of Queen’s Bench and the 

determination of what costs to award with respect to an appeal in this Court in the context of the 

First Nations Elections Act, SC 2014, c 5.  

II. BACKGROUND AND PROCEDURAL HISTORY  

[2] On March 31, 2016, George Gordon First Nation [George Gordon FN] held a general 

election. The following persons were elected:  

(a) Chief – Mr. Bryan McNabb Jr.; and  

(b) Councillors – Donna Anderson, Terry-Lynn McNab, Glenn Pratt, Corey R. Blind, 

Hugh Pratt, Nathan Bitternose, Jason Morris, and Angela McNab. (I refer to them 

as the [individual appellants] in this judgment.)  

[3] Mr. Howard McMaster, an appellant, was the Chief Electoral Officer of that election and 

the respondents, other than Mr. Solomon Cyr, were candidates who were unsuccessful in the 

election. One respondent, Mr. Cyr, applied as an elector to set aside the March 31, 2016, election 

pursuant to s. 31 of the First Nations Elections Act.  

[4] Although the history of this matter is long and tortured, because it has a bearing on the 

issue of costs, I will set it out.  

A. The Court of Queen’s Bench  

[5] On May 19, 2016, a judge of the Court of Queen’s Bench in Chambers clarified the 

named parties, reserved costs for the determination of the judge adjudicating the matter, and 

ordered the following:  
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(a) Mr. McMaster must serve upon Mr. Cyr any affidavits by 4:00 p.m. on June 8, 

2016;  

(b) Mr. Cyr must serve any affidavits on the respondents by 4:00 p.m. on June 13, 

2016; and  

(c) the parties must provide notice to the other party if they wish to cross-examine 

any individual on his or her affidavit by June 16, 2016.  

[6] Mr. McMaster did not file his materials by June 8, 2016. Counsel for Mr. Cyr, 

Mr. Nathan Phillips of Phillips & Co. (hereafter [Mr. Phillips]), wrote to the Court of Queen’s 

Bench on June 8, 2016, stating that his client would not be filing any affidavits given the absence 

of Mr. McMaster’s materials and requesting that the matter be scheduled for cross-examination 

and argument. Counsel for Mr. Cyr also gave notice that Mr. Cyr wished to cross-examine 

Mr. McMaster that same date.  

[7] On June 9, 2016, Mr. McMaster filed his materials.  

[8] On July 13, 2016, Mr. Cyr filed an application requesting the following:  

(a) that the originating application proceed without cross-examination on July 21, 

2016, on a peremptory basis;  

(b) that the affidavits filed on June 9, 2016, by Mr. McMaster be struck;  

(c) an order permitting Mr. Cyr to amend the originating application;  

(d) an order abridging the time for service of the application; and  

(e) solicitor–client costs jointly and severally against Mr. McMaster and his counsel 

(Josephine A. de Whytell and Donald E. Worm) fixed in the amount of $2,000.  

[9] In Chambers on July 19, 2016, the application and the originating application were 

adjourned to August 4, 2016. They were heard on that adjourned date.  
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[10] On October 28, 2016, the Chambers judge released her decision setting aside the entire 

March 31, 2016, election [Chambers Decision]. The order dated November 4, 2016, which set 

aside the entire election, provided as follows: “No order as to costs”. This order was taken out by 

Mr. Kirk Goodtrack, counsel for Mr. B. McNabb, and the elected councillors.  

[11] On November 14, 2016, Mr. Phillips, counsel for Mr. Cyr, filed a letter in the Court of 

Queen’s Bench to the attention of the Chambers judge:  

The applicant respectfully requests clarification of the October 28, 2016, decision, of the 

Court. Determination of the applicant’s request for costs against George Gordon First 

Nation is not apparent. It is my recollection that this request was made during oral 

argument on August 4, 2016, and is additionally contained within the draft order filed 

with leave of the Court during argument on August 4, 2016. For the assistance of the 

Court, the applicant intended to transcribe that portion of oral argument upon review of 

the audio recording, however a Deputy Local Registrar has indicated that the audio 

recording of argument may not be reviewed without an order of the Court. If the Court 

permits review, I will have that specific portion transcribed.  

The authorities in support of this request are contained at Tab U (Memnook v. Wapass, 

2012 FC 1307 at para 44), and K (Bellegarde v. Poitras, 2009 FC 1212 affirmed re TAB 

L: 2011 FCA 317) of the supplementary book of authorities as the basis upon which an 

order of costs may be made against George Gordon First Nation. If the issue of costs 

against George Gordon First Nation remains a live issue, the applicant is prepared to 

submit additional written argument with respect to the same.  

[12] In a letter filed November 15, 2016, Mr. Goodtrack informed Mr. Phillips of the 

November 4, 2016, order. Mr. Phillips then filed a letter on November 16, 2016, stating that 

Mr. Goodtrack had failed to comply with Rule 10-4 of The Queen’s Bench Rules [Rules] by 

failing to serve the draft order on Mr. Cyr.  

[13] On November 21, 2016, Mr. Goodtrack responded by letter, stating that the parties had 

been unable to agree regarding the form and content of the order and that Mr. Cyr had failed to 

comply with the Rules.  

B. The Court of Appeal  

[14] Mr. B. McNabb and the individual appellants filed their notice of appeal on November 7, 

2016. On November 17, 2016, Mr. B. McNabb and the individual appellants filed a motion 

returnable November 23, 2016, to amend the style of cause, to stay the execution of the order, 

and to extend the time for service of the amended notice of appeal.  
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[15] On November 17, 2016, Mr. Cyr requested and received an adjournment to December 14, 

2016.  

[16] On November 21, 2016, Mr. Cyr filed a notice of constitutional question challenging the 

applicability of the Rules.  

[17] Upon receiving the notice of a constitutional question, the Attorney General of 

Saskatchewan intervened as of right.  

[18] On December 6, 2016, Mr. Cyr filed a motion seeking an order that Mr. B. McNabb and 

the individual appellants perfect their appeal by December 19, 2016.  

[19] On December 14, 2016, the Court of Appeal Chambers judge heard Mr. Cyr’s December 

6, 2016, application and made the following orders:  

(a) the constitutional issue be heard with the appeal proper;  

(b) the appeal be scheduled for a hearing on February 10, 2017;  

(c) Mr. B. McNabb and the individual appellants must perfect their appeal by 4:00 

p.m. on January 5, 2017;  

(d) Mr. Cyr and Mr. McMaster must file their factums by January 20, 2017;  

(e) the Attorney General of Saskatchewan must file its factum by January 31, 2017;  

(f) the motion to amend the notice of appeal be adjourned to the appeal proper;  

(g) counsel for Mr. B. McNabb shall post a copy of the order at the Band Office, 

together with an additional notice setting out the names and telephone numbers of 

counsel for Mr. B. McNabb’s, Mr. Cyr, and the Government of Saskatchewan, 

and indicating that any self-represented party to the proceedings wishing to obtain 

a copy of the appeal book or of any facta on the matter may contact counsel for a 

copy, with this constituting sufficient service on the self-represented parties of the 

appeal book and facta and as notice of the date; and  

(h) costs of the application be left to the panel hearing the appeal.  
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[20] Counsel for Mr. McMaster and counsel for Mr. B. McNabb and the individual appellants 

alleged that all parties assured the Court of Appeal Chambers judge that there were no additional 

issues to be resolved prior to the hearing of the appeal. Apart from the parties desiring and 

agreeing to proceed on February 10, 2017, that assurance is not indicated on the endorsement. 

Nonetheless, Mr. Cyr, through his counsel, raised more issues, which are referred to in paragraph 

[23] au-dessous.  

[21] On January 5, 2017, Mr. B. McNabb and the individual appellants perfected their appeal.  

[22] On January 27, 2017, Mr. Cyr filed his factum, which had been ordered to be done by 

January 20, 2017. The Attorney General filed its factum that same date.  

[23] On February 6, 2017, Mr. Phillips, counsel for Mr. Cyr, filed a motion to have 

Mr. Goodtrack removed as counsel for Mr. B. McNabb and the individual appellants. He also 

applied for leave to file a notice of cross-appeal with respect to the costs order flowing from the 

October 28, 2016, Chambers Decision and sought costs against George Gordon FN both in the 

Court of Queen’s Bench and in this Court. He also sought orders requiring that the appellants 

correct the appeal book.  

[24] On February 10, 2017, the appeal proper was heard. The late filing of Mr. Cyr’s factum 

was accepted, the notice of appeal was amended, the constitutional challenge to the applicability 

of the Rules was dismissed, and the motion to remove Mr. Goodtrack as counsel on the appeal 

proper was denied. The question of costs was separated from the appeal and an additional 

affidavit on that issue was accepted. The Court reserved its decision on the appeal proper.  

[25] On February 16, 2017, Mr. Goodtrack filed page 3 of the originating application and 

Mr. Cyr’s July 11, 2016, affidavit.  

[26] On February 17, 2017, Mr. Phillips filed a letter regarding the issue of leave to cross-

appeal.  

[27] On April 7, 2017, the Court rendered its decision on the appeal proper (McNabb v Cyr, 

2017 SKCA 27), dismissing the appeal of the order annulling the election of the chief of George 

Gordon FN, and allowing the appeal from the order annulling the election of the councillors, thus 

returning the election of the eight elected candidates to the council of George Gordon FN.  
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[28] On May 19, 2017, the Court issued a fiat concerning the representation of the parties as it 

related to any further proceedings involving costs.  

[29] The costs hearing was held on January 23, 2018, and the decision was reserved. This is 

the decision on costs.  

III. ISSUES  

(a) Did the Court of Queen’s Bench Chambers judge err in ordering that the parties 

bear their own costs of the action?  

(b) If so, what is the proper disposition of costs in the Court of Queen’s Bench?  

(c) What is the proper disposition of costs of the appeal?  

IV. JURISDICTION AND STANDARD OF REVIEW  

A. Jurisdiction  

[30] Section 12 of The Court of Appeal Act, 2000, SS 2000, c C-42.1, reads as follows:  

Powers of the court  

12(1) On an appeal, the court may:  

(a) allow the appeal in whole or in part;  

(b) dismiss the appeal;  

(c) order a new trial;  

(d) make any decision that could have been made by the court or tribunal 

appealed from;  

(e) impose reasonable terms and conditions in a decision; and  

(f) make any additional decision that it considers just.  

(2) Where the court sets aside damages assessed by a jury, the court may assess any 

damages that the jury could have assessed.  
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B. Standard of Review  

[31] It is well-settled that an order of costs is a discretionary order and that an appellate court 

will interfere only if it is shown that the order was made arbitrarily or without regard to the 

applicable principles. In Wongstedt v Wongstedt, 2017 SKCA 100, [2018] 4 WWR 82, 

Caldwell J.A. said, “the appellate court looks to see whether the judge misapplied some 

governing principle or rule or disregarded some critical fact or other consideration or whether the 

costs award is itself ‘so obviously unjust as to invite intervention’” (at para 41, quoting Benson v 

Benson (1994), 120 Sask R 17 (CA) at para 90). See also K.R. v J.K., 2018 SKCA 35.  

V. POSITIONS OF THE PARTIES  

A. Costs in Court of Queen’s Bench Chambers  

[32] Mr. Cyr’s brief of law, filed May 17, 2016, made the following argument regarding costs 

of the application to set aside the election:  

[39] Thus far none of the respondents have opposed this application. As such the 

applicant does not seek an award of costs. If any respondent subsequently opposes this 

application, the applicant seeks an award of costs against that respondent.  

[40] If the applicant is unsuccessful, it is submitted that no award of costs should be 

made. It has not been alleged that the applicant has at any time acted in bad faith. To the 

contrary, the extensive affidavit evidence submitted in support of this appeal forms a 

solid foundation upon which the applicant and the vast majority of the members of 

George Gordon First Nation who support him have pursued this appeal in the public 

interest of George Gordon First Nation in the novel context of the First Nations Elections 

Act. Notwithstanding the very limited financial resources of the applicant, he and the vast 

majority of the members of George Gordon First Nation feel very strongly that this 

Honourable Court should review conduct of the George Gordon First Nation election and 

that absent such review that the membership of George Gordon First Nation will lose 

respect for the democratic process and their ability to self-govern as an independent 

nation if elections are conducted in the manner that they were on March 31, 2016 … .  

[33] The draft order filed by Mr. Cyr’s counsel on August 4, 2016, contained the following 

paragraph:  

3. Service of this order upon George Gordon First Nation shall be deemed upon posting 

of the same at the George Gordon First Nation Band Office, which the applicant shall do 

no later than August 9, 2016. George Gordon First Nation, Josephine A. de Whytell and 

Donald E. Worme, QC, shall have until 4 pm on August 18, 2016, to serve and file 

written submissions as to costs. The applicant shall have until August 31, 2016, to serve 

and file reply written submissions. In the absence of such written submissions, the 

applicant shall have costs in the amount of $10,000 jointly and severally as against 

Josephine A. de Whytell, Donald E. Worme, QC, and Howard McMaster, and $15,000 as 

against George Gordon First Nation. 
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[34] The record discloses no further argument regarding costs. Specifically, Mr. Cyr’s 

application dated April 28, 2016, did not seek costs against George Gordon FN, but only sought 

costs against “any respondent that opposes the application”.  

B. Costs of the Appeal  

[35] Mr. Cyr seeks costs on a solicitor–client basis against George Gordon FN or, 

alternatively, against Mr. B. McNabb  

[36] Mr. B. McNabb and the elected councillors (the individual appellants) seek costs against 

the respondent Mr. Cyr.  

[37] Mr. McMaster seeks costs against Mr. Cyr or, alternately, against Phillips & Co., the 

solicitors for Mr. Cyr.  

[38] The respondent George Gordon FN seeks costs against Mr. Cyr in relation to its 

participation in the proceedings.  

[39] Phillips & Co. seeks to have the request for costs against it dismissed and seeks costs 

against Mr. McMaster for impugning the professional integrity of legal counsel.  

VI. ANALYSIS  

A. The Court of Queen’s Bench Award of Costs  

[40] The Chambers Decision dealt with costs as follows:  

[163] The applicant seeks costs on a solicitor–client basis.  

[164] I begin with the observation that the [First Nations Elections Act] is silent with 

respect to who bears the cost of an election challenge or if court costs should be awarded.  

[165] In the absence of statutory direction to the contrary, costs are always at the 

discretion of the court and are generally awarded to the successful litigant.  

[166] That said, an application challenging the validity of an election is unique insofar as 

the parties are not truly adverse in interest, at least not in the traditional sense. 

Proceedings of this sort are more akin to a public service in that they serve as a check and 

balance on the electoral system.  
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[167] Mr. McMaster has maintained a neutral position throughout. Quite frankly, it 

would have been inappropriate for him to take a position which favours or even has the 

perception of favouring one candidate over the other. He has simply reported on what 

transpired in relation to the impugned election and filed explanatory affidavits in 

response to the numerous complaints made by the applicant. In spite of attempts by 

applicant’s counsel to characterize proceedings differently, he was not truly a party 

adverse in interest.  

[168] Counsel for Mr. Cyr submits that absent an award of costs, electors will be 

reluctant to come forward and fund an election challenge. He has a point. However, it is 

equally true that if Mr. McMaster, who performed a public service and was not 

indemnified for his legal expenses in these proceedings should be required to bear a costs 

award, there would be clear reluctance for anyone to step forward to perform this 

important task in the future.  

[169] Bearing in mind there was no finding of fraud or misconduct in this case, the only 

fair result is to make no order as to costs.  

[41] As stated above, the standard of review of a discretionary decision of a judge in Court of 

Queen’s Bench Chambers is decidedly narrow. Based upon this standard of review, I do not see 

any basis to intervene and, indeed, given the proceedings before the Chambers judge, I think her 

determination was fair and reasonable.  

[42] I would dismiss the appeal as to costs in the Court of Queen’s Bench.  

B. Costs of the Appeal  

[43] Mr. Cyr seeks costs on a solicitor–client basis against George Gordon FN. Alternatively, 

Mr. Cyr requests costs against Mr. B. McNabb, or that the matter of costs in the Court of 

Queen’s Bench be remitted to the Queen’s Bench Chambers judge who heard the matter for 

further consideration.  

[44] As I have dealt with the matter of costs in the Court of Queen’s Bench, that issue shall 

not be remitted to the Court of Queen’s Bench Chambers judge.  

[45] As summarized in Cowessess First Nation No 73 v Pelletier, 2017 FC 859, “In the First 

Nations context, it is sometimes argued that the First Nation should pay the unsuccessful 

applicant’s costs because judicial review applications in such communities further the public 

interest” (at para 24). 
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[46] Mr. Cyr argues that there is a presumption that the appellant’s legal expenses have been 

paid by George Gordon FN and invites the Court to draw an adverse inference to that effect. He 

notes there is no evidence the appellants paid their own expenses and that it is appropriate to 

draw such an inference based on the decisions in Memnook v Wapass, 2012 FC 1307 at para 43, 

[2013] 1 CNLR 215 [Memnook], and Knebush v Maygard, 2014 FC 1247, [2015] 4 FCR 367 

[Knebush].  

[47] In Memnook, the applicant sought costs against a First Nation that had not been a party to 

the application and, despite being served with the submissions seeking costs, made no 

submissions of its own. Justice Rennie concluded the following:  

[43] In the ordinary event, costs follow the event, unless special reasons can be shown, in 

the conduct of the successful party, or in the conduct of the case, to warrant departing. No 

such rationale has been identified here. The respondents contend that the decision in 

question was that of the Appeal Tribunal and they should not bear the consequence of the 

Tribunal error. This argument has no merit. To avoid costs by suggesting that it was the 

error or responsibility of the Appeal Tribunal or court would, in effect, insulate 

unsuccessful parties to a proceeding. With respect to the argument that the applicants are, 

in effect, the cause of the problem as they were late in filing their appeal, it is sufficient to 

note the role of the respondents in the underlying facts which gave rise to the proceedings 

before the Appeal Tribunal. Moreover, the respondents opposed the applicants’ request 

for an extension of time, when they could have consented. Presumably, their counsel’s 

letter to the Appeal Tribunal was not copied to the applicants, precipitating the breach of 

procedural fairness. Finally, the respondents’ position on costs is inconsistent with their 

pleading on the merits of the judicial review application, wherein they argue that even if 

there were issues in the putative election, they were regularized by the December 18 

election, at which time they became “the government”. The respondents cannot at the 

same time argue that they are not part of the government, and seek to displace the 

presumption that, as government, they will be indemnified by the Band: Bellegarde v 

Poitras, 2009 FC 1212.  

[44] To conclude, I am satisfied, for the reasons advanced by the applicants, that this is 

an appropriate case to award costs against the third party. The issues raised address 

important questions of band governance, touching interests beyond those of the 

immediate case. I am also satisfied, given the length of the pre-trial proceedings, the 

award of costs requested at Column III is justified. Indeed, the respondents concede that 

the request is not excessive.  

[48] In Knebush, the applicants made a similar argument seeking costs against a First Nation. 

Justice Mandamin commented on the policy behind such awards:  

[57] Certainty in First Nations governance law is an important benefit for a First Nation 

community. In this respect, where the result is a better appreciation and commitment to 

observance the First Nations governance law, it is appropriate to consider whether that 

the costs ought to be borne by the First Nation.  
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[58] First, costs have been awarded against the First Nation where the respondent in fact 

acts for the First Nation: Bellegarde v Poitras, 2009 FC 1212. In that decision, Justice 

Russell Zinn was satisfied the First Nation had paid for some of the costs of the legal fees 

of the respondents. He found the Court had jurisdiction to award costs against a non-party 

(see para 9).  

[59] There is also the question of the imbalance between an individual member of a First 

Nation who brings a judicial review to have a First Nation’s laws be observed and the 

respondents who are the governing body of the First Nation. Such respondents, usually 

chiefs and councillors, are in a position to have their legal costs reimbursed by the First 

Nation. If a judicial review application properly addresses a question of the First Nation’s 

law, it seems to me that, on the basis of public interest, individual applicants may be 

similarly entitled to look to the First Nation for costs.  

[60] I should think a reasonable costs award on a public interest basis against a First 

Nation that has benefited by having clarity brought to its governance laws avoids any 

adverse inference of winners and losers. The public interest served would be having the 

issue resolved in a manner and form that is in keeping with the sensibilities of the First 

Nation.  

[61] Having regard to the foregoing, it is my view that consideration of costs is 

appropriate in settlements of First Nations governance judicial review applications rather 

than merely being an exception to the general practice of not awarding costs in 

settlements.  

[49] Knebush went on to conclude that the First Nation should pay costs:  

[67] Since the respondent councillors were sitting members of the Pheasant Rump Nakota 

First Nation Council, I find the presumption that their legal expenses were covered by the 

First Nation has not been displaced by evidence to the contrary.  

[68] As the respondent councillors and the respondent McArthur are the councillors of 

the Pheasant Rump Nakota First Nation, I see no reason not to consider the First Nation 

to be represented in this matter as if it were a named party. All parties made reference to 

Pheasant Rump Nakota First Nation directly or impliedly as if a party. Accordingly, I will 

treat it as a party for purposes of this costs award.  

See also Michel v Adams Lake Indian Band Community Panel, 2017 FC 835 at para 57–61, 

which relied on Bellegarde v Poitras, 2009 FC 1212 (aff’d 2011 FCA 317) [Bellegarde].  

[50] Both Memnook and Knebush rely on the decision in Bellegarde. In Bellegarde, the 

applicant sought full solicitor–client costs from a First Nation. The applicant filed an affidavit 

attesting that the First Nation’s ledgers reflected payment of the respondent’s legal fees. Justice 

Zinn concluded that the First Nation had paid for at least some of the legal fees:  

[8] It is clear to the Court that the First Nation has paid for at least some of the 

respondents’ legal fees in this application. The enforceability of the retroactive motion 

raised by the respondents is questionable. It would have been very easy for one or more 

of the respondents to swear an affidavit that they are or will be personally responsible for 

their legal expenses. None was filed and an adverse inference is drawn from that failure. 

In short, the Court is satisfied that the First Nation has paid and in all likelihood will 
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continue to pay for the respondents’ legal costs, on a solicitor–client basis. There is no 

principled reason why the applicant’s costs should not also be paid on that same basis by 

the First Nation.  

[9] Contrary to the submissions of the respondent, the Court has jurisdiction under Rule 

400(1) of the Federal Courts Rules [SOR/98-106] to award costs against a non-party: see 

Lower Similkameen Indian Band v. Allison (1995), 99 F.T.R. 305; Re Bodnarchuk, 

[1995] 3 F.C. 300; and Barbosa v. Canada (Minister of Employment and Immigration) 

(1987), 4 Imm. L.R. (2d) 81 (Fed. C.A.).  

[10] The decisions under review in this application were decisions of a group who 

purported to act as the Council of Elders in the best interests of the First Nation. In such 

circumstances, the First Nation is the appropriate party to be liable for costs when those 

decisions are set aside by this Court. Further, the respondents sought their costs if they 

were successful. Knowing now that their costs were paid by the First Nation, presumably 

the First Nation would have been the beneficiary of any such order and not the personal 

respondents. This provides further support that the First Nation is the appropriate payee.  

(Emphasis added)  

[51] In this matter, there is no evidence that Mr. B. McNabb’s costs, or the costs of the elected 

councillors, have been paid for by George Gordon FN. In fact, representations were made to this 

Court in the course of the hearing that George Gordon FN had not paid costs of any party.  

[52] In the circumstances of this case, I do not think it is appropriate to award costs of any of 

the parties against George Gordon FN. George Gordon FN was not named as a party to the 

proceedings and did not participate in the proceedings. Costs were not sought against George 

Gordon FN in the originating application but were only raised in final argument before the 

Chambers Judge. George Gordon FN was not named as a party to the appeal and Mr. Cyr did not 

apply to join George Gordon FN for the purpose of seeking costs against it in the appeal. After 

costs had been sought against it, and this Court sought its submissions, George Gordon FN 

responded, opposing costs being assessed against it. This distinguishes this case from Memnook, 

where that First Nation took no position on costs and from Knebush, where the respondents were 

named parties, both in their personal capacity and in their capacity as Band Councillors of the 

First Nation.  

[53] While subsequent jurisprudence has interpreted Bellegarde as establishing a presumption 

that a First Nation has paid legal costs, in Bellegarde, itself, there was evidence that the First 

Nation was paying the respondent’s legal costs. See also Shotclose v Stoney First Nation, 2011 

FC 1051 at para 18, where the respondents’ costs were being paid by a First Nation, and the 

applicants’ costs were ordered to be paid on the same basis.  
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[54] The principles behind a First Nation paying costs of the parties are set out in Knebush:  

(a) the promotion of “First Nations governance law” (at para 57);  

(b) the recognition of the “imbalance between an individual member of a First Nation 

who brings a judicial review to have a First Nation’s laws be observed and the 

respondents who are the governing body of the First Nation” (at para 59); and  

(c) the avoidance of the “inference of winners and losers” (at para 60).  

[55] In this case, to order George Gordon FN to pay costs to Mr. Cyr would not achieve those 

goals. It would penalize the respondent councillors who have not sought costs against George 

Gordon FN, and who were successful in their appeal. Further, it strikes me as somewhat of an 

ambush to not name George Gordon FN in the application and to raise the issue of costs only in 

argument in the Court of Queen’s Bench and before this Court. 

[56] As I have set out above, Mr. Cyr’s success was divided. Accordingly, he should bear his 

own costs of the appeal.  

[57] Mr. B. McNabb and the individual appellants similarly were successful only in part. They 

have not sought costs against George Gordon FN, but have sought costs against Mr. Cyr. Like 

Mr. Cyr, they should bear their own costs.  

[58] As a general rule, it seems to me it would be appropriate that a chief electoral officer be 

indemnified for his costs by the First Nation. However, Mr. McMaster has not sought costs 

against George Gordon FN, nor did he seek to add the First Nation as a party. As Mr. McMaster 

was properly named by Mr. Cyr, and as Mr. Cyr was partially successful in the appeal, Mr. Cyr 

should not be charged with Mr. McMaster’s costs either. Unfortunately, the First Nations 

Elections Act does not provide for reimbursement of an election officer’s court costs in these or 

any other circumstances. As such, the circumstances dictate that Mr. McMaster should bear his 

own costs.  

[59] George Gordon FN seeks costs against Mr. Cyr. Mr. Cyr, as an elector, has a right to 

bring this action, which resulted in a new election for a chief. It would not be appropriate to 

award costs against Mr. Cyr. George Gordon FN shall pay its own costs.  
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[60] Phillips & Co.’s request for costs against Mr. McMaster is devoid of merit. 

Mr. McMaster made no allegations impugning the professional integrity of Phillips & Co.  

[61] The conduct of Mr. Phillips, of Phillips & Co., in this action, however, is troubling. The 

Chambers Decision noted the following:  

[6] Howard McMaster, who appears from the style of cause to be named as one of the 

applicants, was appointed as the electoral officer for the March 31, 2016, election. In 

spite of being named as an applicant in these proceedings, Mr. McMaster has provided 

response evidence to Mr. Cyr’s application, has engaged separate legal counsel at his 

own expense to rebut the various allegations made by Mr. Cyr and has been treated 

throughout as a party adverse in interest. 

…  

[42] Before leaving this issue, a brief comment on [Mr. Cyr] the applicant’s 

characterization of the specific allegations advanced in relation to Mr. McMaster is 

warranted. The applicant’s counsel frequently, and quite deliberately, chose to 

characterize the alleged contraventions and irregularities as fraud. This word was used 

often, and in my view, it was used intentionally. 

[43] This type of narrative was unhelpful and misplaced from both a legal and evidentiary 

perspective. As discussed above, s. 31 of the [First Nations Elections Act] does not 

require proof of fraud; the [First Nations Elections Act] prescribes a less stringent 

standard. Second, based on the evidence before me, I find nothing which points to fraud, 

bad faith or corruption on the part of Mr. McMaster or any of his electoral officials. 

Although some of the practices fall short of the electoral safeguards prescribed by the 

[First Nations Elections Regulations, SOR/2015-86], I find no evidence they amounted to 

fraud, corrupt practice or were motivated by an ulterior purpose aimed at altering the 

democratic will of the electorate. 

[62] Despite the directness and clarity of the Chambers judge’s comments in the course of the 

hearing, in Mr. Cyr’s appeal factum, Mr. Phillips, makes the following statement:  

13. The coordination of Mr. McMaster and the appellants has become explicit in this 

Court: a common factum was signed by legal counsel for Mr. McMaster and legal 

counsel for the appellants. Clearly, Mr. McMaster has not taken a neutral position with 

respect to the application, nor has he done so with respect to this appeal. Mr. McMaster 

has throughout pursued his personal interests, which are adverse to those of Mr. Cyr and 

the people of George Gordon First Nation.  

[63] Further, under a heading in the factum entitled “Mr. McMaster’s affidavit and 

supplementary affidavit are inaccurate and misleading”, Mr. Phillips puts forward innuendo 

about Mr. McMaster, attacking his credibility:  

[59] Mr. McMaster deliberately fails to extend his statement to females, such as 

Ms. Pooyak or Ms. Wuttunee. Furthermore, while at AB146 at para 11 Mr. McMaster 

asserts that Kiefer Sutherland completed an “Oath of Office”, he fails to allude to any 

such “Oath of Office” completed by Ms. Pooyak or Ms. Wuttunee.  
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[64] Mr. Cyr is a respondent in the appeal, has not cross-appealed, and is seeking to uphold 

the Chambers Decision. Nevertheless, Mr. Phillips seized the opportunity to attack the credibility 

of Mr. McMaster. As part of that attack, Mr. Phillips claims that the Chambers judge erred in not 

striking portions of Mr. McMaster’s affidavit, and defends his own position and the attack on 

Mr. McMaster by saying, in his factum, there were arguments to suspect Mr. McMaster of fraud. 

He argues the Court should not be holding his own conduct to a level of perfection, yet 

perfection is exactly what Mr. Phillips was seeking in Mr. McMaster’s affidavits.  

[65] Elections are managed by volunteers and it is trite to say that not all elections run 

smoothly and without a hitch. Mr. McMaster was such a volunteer. He is not a professional 

returning officer, yet Mr. Phillips characterizes each and every alleged shortcoming of 

Mr. McMaster – whether in the conduct of the election or in his affidavit material – as part of a 

plot to deprive the respondent, Mr. Cyr, and the electors of George Gordon FN, of a fair election.  

[66] During the course of the appeal, the Court, on two occasions, remarked to Mr. Phillips 

that his comments alleging Mr. McMaster had acted fraudulently were not of assistance to his 

client. Yet, he persisted in that language and the Court, finally, had to firmly instruct Mr. Phillips 

to discontinue such language.  

[67] Now, in argument before this Court on the issue of costs, Mr. Phillips purports to have 

seen the light. He states he is not alleging fraud by Mr. McMaster. In fact, Mr. Phillips now says 

Mr. McMaster’s allegations against him and his firm have put him to expense and effort, such 

that he now seeks costs against Mr. McMaster. This claim is patently devoid of merit. In material 

on file, and in arguments before this Court, Mr. Phillips disputed factual findings in the 

Chambers Decision, even though those facts were not at issue in the appeal. It is Mr. Phillips 

who put the parties and the Court to unnecessary work.  

[68] I have considered whether to assess costs against Mr. Phillips personally and turn to the 

following instructive excerpt from The Honourable Stuart J. Cameron, Civil Appeals in 

Saskatchewan: The Court of Appeal Act and Rules Annotated (Regina: Law Society of 

Saskatchewan Library, 2015) at 221–222:  
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Only where there has been “a serious dereliction of duty” by the lawyer does the court 

have jurisdiction to order the lawyer to pay the costs of proceedings personally. Mere 

error of judgment, even if it constitutes the equivalent of negligence, is insufficient; there 

must be something that amounts to a serious even gross, dereliction of duty, though 

normally it is unnecessary to establish mala fides: Boyko v Sitter; Re Hawrish (1964), 49 

DLR (2d) 464, 50 WWR 616 (Sask CA).  

An order for costs against a lawyer personally is essentially compensatory not punitive 

and, having regard to the “entirely satisfactory analysis” of principle in Young v Young 

(1990), 75 DLR (4th) 46, 50 BCLR (2d) 1 (CA), an order of this nature may be made 

against a lawyer if the proceedings are characterized by repetitive and irrelevant material, 

excessive motions, and bad faith on the part of the lawyer in encouraging this abuse. The 

court must be “extremely cautious”, however, in awarding costs against a lawyer in these 

situations, given the duty of lawyers to respect the confidentiality of their instructions and 

to pursue even unpopular causes with courage. A lawyer should not be placed in a 

situation where “fear of an adverse order of costs may conflict with these fundamental 

duties of his or her calling” and, assuming that costs might, in certain circumstances, “be 

imposed for contempt of court”, no such finding had been against the lawyer: Young v 

Young, [1993] 4 SCR 3 (per McLachlin J. at 135–6).  

[69] I am not persuaded that Mr. Phillips’s conduct is such that it should be reflected in an 

award of costs against him personally. While counsel’s conduct is close to the line, I cannot say 

it was a serious dereliction of duty. Mr. McMaster is a party to this action by virtue of his 

position of Chief Electoral Officer, and he would have necessarily incurred costs in any event, 

although perhaps not to the amount he will necessarily have incurred to address some of the 

unmerited allegations advanced by Mr. Cyr.  

[70] Mr. Phillips submitted further materials after this costs hearing was heard. The 

acceptance of those materials was objected to. We do not accept those materials and have not 

considered them.  
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VII. CONCLUSION  

[71] The appeal of the order of costs in the Court of Queen’s Bench is dismissed. Each party 

shall bear its own costs of the appeal proper and the hearing as to costs.  

 “Whitmore J.A.”  

 Whitmore J.A. 

I concur. “Jackson J.A.”  

 Jackson J.A. 

I concur. “Whitmore J.A.”  

for Caldwell J.A.  
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